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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, et al, 

Plaintiffs, 



v. 



DONALD H. RUMSFELD, SECRETARY 
UNITED STATES DEPARTMENT OF ' 
DEFENSE, etal, 

Defendants. 



1 :05CV02 1 83 (EGS) 



DECLARATION OF JEAN ZEILER 

I, Jean Zeiler, hereby declare as follows: 

1. I am over the age of eighteen and competent to testify to the facts contained in 

this Declaration from my personal knowledge. 

2. I currently serve as Senior Counsel of the National Association of Government 

Employees, SEIU (NAGE). I am the senior attorney in the national headquarters m charge of the 
NAGE federal sector. I am responsible for representing NAGE in legal matters of nationwide 
effect, as well as local units in arbitration and in cases before federal agencies. I have served 
this position since 1997, 



in 



3. NAGE is a non-profit corporation, incorporated in the State of Delaware, and 
having its headquarters at 159 Burgin Parkway, Quincy, Massachusetts 02169. NAGE is the 
exclude bargaining representative of 65,000 Federal employees, including about 35,000 
Department of Defense (DoD) employees. NAGE represents the interests of these employees 
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By, m^ negotiate conceive hargainmg a „ s; ^^ ^^ ^ ^ 

conditions, pay , mi beneflts; Md liagating employMs , coijective ^ ^ ^ ^ 



courts. 



4- NAGE h„ lds „a,iona, consumption rights with ^ DoD in accordance ^ s 

heha,f of NAGE with the Federa , ubQr Rehtions Auiho ^ s(atmg (he DoD ^ o ^ ^ 
NAGE, re q n« for nariona, Marion rights regarding changes t0 condltio „ s 
under the Defense Transformation for the 21" Centnry Act of 2003. 

>■ On fannary 9, 2004, I spoke with an ag en, of the v ^ ^ ^^ 
An,ho nly w ho assured me that the DoD, through Ti mom y Carr y , Chief of Lahor and Empio.ee 
Marions, had provided assumes that i, wonid comp ly with the ,aw „ lth regard to recognizmg 
all unions with national consultation rights. 

5. Aceording to the FLRA agent, the DoD agreed to send ,e„er S to all umons 

holding national consultation rights and an »ru;t;~ i 

ngnts, and an additional, separate letter to NAGE regarding the 

Charge Against an Agency, within one week of January 9, 2004. 

6- On January 13, 2004, 1 spoke with Timothy Curry to confirm my address for the 

a meeting with the unions. 

7- On fannar, ,6, 2004, , spoke with „ individual „ ^ ^ fcy ^ ^ ^^ 

Hatband stated ,ha, I had not y e t received an y ieher. , provided m y faesimiie number as wed 

wuh the umons, I did no, see or receive an y ietter from me DoD prior to Januar, 22, 2004 
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«■ On Wy 22 , 2004 , NAG£ rKaved a lener ^ w ^ Massach ^ ^ 
uon, the DoD «^ . meeting t0 be hew tha , same ^ _ n washin ^ d c wkh (iK DoD 
and Un.ons. «A m» cop y of ,he letter „ attached „ Exhibit ^ ^ ^ ^ ^ ^ 

.he unions was ,o discuss dre peaces tha, wri, be used t0 collaborate „ ^ ^.^ 

— We ,e,,er stated fc meeting waa ,„ compllance ., fc ^ ^^ ^ 

begin the collaboration process within sixtv dav* «f a« i > 

sixty days of the law s enactment." The law was enacted 

on November 24, 2003. 

.0. The DoD vio,a,ed ,he Natrona, Defense Authorization Ac, for Fisca, Year 2 004 Pub 
I- 'OS-Bo, „7 Sta, ,39 (2003), since the Sectary and Director faded to codahorate wdh 
NAGE as reared within s Kt y (60) days after enachnen, of 5 US.C. section 9902, ra ,(3 X D,. 

If In addition «o other etnp.oyee groups, NAGE represents certain employees 
Appropriated Fund Insriutnentahtie, (NAFIs, within the Deparhnen, of Defense (DoD). NAF, 
enrpioyees are enrided to ne g o„ate pay, henerits, and other woridng condirions, to the extent tha, 
negoPatton of such ntatters is no, precluded hy Chapter 7, of Tide 5 of the United States Code 
nor over U yea K , NAGB has represented NA FI etnp,oyees in negotiating pay, oenerits, and 
other woriring condirions „o, specify provtded for hy statute, „ ,s nry adding thal 
DoD ,s of the view tha, ,he provisions of the Nariona, Secority Pensonne, Systen, (NSPS, w,„ 
have ,he effect of roh'eving DoD of Ae ob|iga(ion „ bargain ^ ^ ^ 

I dedare under penahy of perjury tha, ,he foregoing is tme md correc , Emi on 
November 2 1 , 2005 . 






Jean\Zeiler C\ 
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OFFICE OF THE UNDER SECRETARY 

■ ; ' (/ / ^Vr7,«/Al§^ EFENSEPENTA GON 



OF DEFENSE 



•tt**JYl B fi& ON - DC - 20301-4000 



SAN 




T 



PERSONNEL ANO 
READINESS 



^■I:--.- 



^ 



^ 




4? 






'*"*<*»♦■, 



"»■■**, 



' * r ^"*. _ 



^rV 



*- ' v £71 



Mr. David Holway, National President 

Internationa] Brotherhood of 

Police Officers 

1 59 Burgin Parkway 

Quincy,MA 02169 

Dear Mr. Holway: 



^. 



t^i> 



"*<i^ 




"■>4 6 JAN 20W 



L 



"*•*-« 






system. 



This is an historic opportunity for the Department ofMm, ,„h -, , u 
to collaborate together on transforming how we conduTt l»h,T 8b ° r Unions 

we are excited at this opportunity. labor-management relations, and 

within ^C7zt*:zz^t rr to begin tte co,iab ° rata «**» 

of our .abortions sy^^TTiLt T^ Try 2 2 1ooT £ '^'T 10 " 
= . to discuss the procedures that wil, be" ed Z^,£.'S££& 

employees in the Department). For^poJXSf^^^T 8 ^ 
remaming unions that do not hold national consultat Z 21T °™ *' 

representatives from the Laborers **£^^^^?^*« «™ 






NAGE Exhibit A 
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that do not hold national consultation rights /a li« ;* m t * 

process tc identify two mpresentonves for W L etin^w' "* """"P * SeIecti <» 
representattves selected be identified to us hv ZZ = f ' We reqUest *" *« two 
may be e-mailed ,o labor.relations^ .o^t"' **""" * ^ ™ s "*"««>. 

he ^i^ *„ «*- *- *- 

Please feel free to contact Mr. Timothy Oury at (TO) S'lS™ "" ^ qUeSti ° nS ' 

Sincerely, 




Bradley Bunn 

Director 

NSPS Program Implementation Office 

Enclosure: 
As stated 



NAGE Exhibit A 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



American Federation of Government Employees, AFL-CIO, et al, 

Plaintiffs, 



v. 



Donald H, Rumsfeld, Secretary, 
United States Department of 
Defense, et al ? 



Defendants, 



Case No: 
1:05CV02183EGS 



4 



5. 



DECLARATION OF MARK D. ROTH 

I am Mark D. Roth. I have been employed as an in-house attorney with the American 
Federation of Government Employees, AFL-CIO (AFGE) since June 1976. I have 
been General Counsel of AFGE since July 1983. 

As AFGE's General Counsel, I am the chief legal officer of AFGE and supervise a 
staff of 1 1 staff attorneys as well as dozens of attorneys on retainer to assist in 
specific cases. 

One of my duties as AFGE's General Counsel was to head AFGE's collaboration 
efforts with the Department of Defense (DoD) and Office of Personnel Management 
(OPM) to jointly develop and implement a labor relations systems in accordance with 
the National Defense Authorization Act for 2004, PL. 108-136, 1 17 Stat 139 (2003), 
National Security Personnel System (NSPS), 5 U.S.C. § 9902(m). 

The first meeting relevant to the NSPS between DoD, AFGE, and other Unions took 
place on Thursday, January 22, 2004, pursuant to an invitation issued by DoD dated 
January 1 6, 2004. (Exhibit A) 

Sec. 9902(m) of the NSPS provides that the process for "collaborating" with 
employee representatives ". . .shall begin no later than 60 calendar days after the date 
of enactment of this subsection." Sec. 9902(m)(3) mandates that the Secretary (of 
DoD) and the Director (of OPM) are the officials responsible for the collaboration 
process on the behalf of the United States as an employer. 
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6. On January 22, 2004, on the 60 th day after enactment of NSPS I met with 

approximately six DoD officials and the same number of Union officio discuss 
how DoD would proceed with collaboration over a labor relation system 1 a led f 

™ZuZ:i at fl dmC i fr0m ° PM md W3S t0W ** ° PM had -t " b en 
ta!nt \ hC lab ° r rdatl0ns $ y stem h y DoD - I advised DoD that I believed 

A MST? ° P ^' S T h T mt "« direCtl ° n to the ~Lnt V DoD' S . 
A DoD official, Ginger Graeber, who was heading the meeting, thanked me but said 

DoD would discuss NSPS with OPM on DoD's own timetable; not mfne 

7. At the January 22, 2004 meeting with DoD, I and other Union participants expressed 
our commitment to a full and honest collaboration process that would E to 
systematic improvements which would not be inconsistent with Ch. 71 of Title V (5 
U.b.U § 7101 etseq.), m a labor relations system tailored to DoD, such as specific 
time limits on bargaining. DoD agreed to provide the Unions with a doc« 
outlining its ideas and concepts for a new labor relations system. 

8 ' Z^Ztlll^ ^ °f "* ° PM ° fflCiaJs met with the representatives of 
approximately 25 Unions and a representative of the Federal Mediation and 

tel D'nn 11 SerVi rf, MCS) - 1 WaS the ^person for the Unions' elaboration 
earn. DoD presented documents, one of which was entitled "Pre-Collaboration 
Labor Relation System Options - February 6, 2004." (Exhibit B) ° liaDOmtl0n 

9 Th7Z^t s o™T, d by t me were rr ately drafted by the Unions and °oD. 

1 hey reflect that OPM had not previously been involved in the development of 
DoD s concept papers or the development or implementation plans for NSPS In 
point of fact, OPM officials stated that they were simply "observTng" and not' 

^2TZT e Febmary 26 " 27 ' 2m meeting - ™ c " Do ° ™ xhibit 

10. The February 26-27, 2004 meetings between the Unions and DoD/OPM were highly 
contentious. On behalf of the Unions, I challenged the legality of OPM^sTack of 
movement. I also objected to DoD's stated plans to wafve Ch. 7 1 ofThl ■ V and 
DoD s plan to implement a Labor Management Relations (LMR) system directlv in 
conflict with provisions of Ch. 71. The Unions' objection were S ^ part by 
numerous members of Congress. (Exhibit E) The Unions objected to the very except 
of apre-eollaboration process" that would end with DoD taking the Union Mdeas 

™^i r :^Tr ^ W ° U l d ^ PUbHshed in the Fetol ^ ister whh he 
statutory collaboration process beginning thereafter. 

"' Do°D wultdrtZl V?T? 26 ~ 27 ' 2m me6ting Wkh m amo ™nent that 
DoD would draft the official written proposal (in regulation form) by April 20 2004 

and would inmate the statutory collaboration process thereafter. 

1 2 ' fm mM^r 04 ' K° reg , Ulati0m were issued - Inste ^d, authority for NSPS was moved 
from Ms. Graeber s direction to then Secretary of the Navy, Gordon England. 
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1 3 . Sporadically, throughout the summer of 2004, meetings were held with DoD, OPM, 
and several dozen Union officials. I did not attend every meeting, but at the meetings 
I attended, no proposals were exchanged, no joint collaboration over issues took 
place, and DoD referred to the process as "pre-statutory collaboration". In fact, both 
DoD and OPM officials affirmatively stated on many occasions during the summer of 
2004, that the meetings with the Unions were not required by law, but were simply 
being "offered" voluntarily by DoD and OPM, not the collaboration required by 

§ 9902(m). Indeed, the Unions later learned that any attempt at "collaboration" (as 
required by the NSPS was futile on the Unions' part, as OPM has advised DoD on 
March 9, 2004, to essentially ignore Union input. (Exhibit F) 

1 4. DoD and OPM stated their intention to go into "a dark period" when all discussions 
with the Unions would be suspended and they would write and publish proposed 
regulations in the Federal Register detailing the new LMR system which would then 
be the subject of "collaboration" with the Unions. The Unions, including myself for 
AFGE, objected to this process and stated that collaboration under § 9902(m) was 
required prior to DoD's initial decision to publish proposed regulations in the Federal 
Register. DoD and OPM noted the Unions' objections. 

15. On or about February 1 0, 2005, AFGE and other coalition members were invited to a 
very short briefing by DoD and OPM, regarding the fully developed proposed 
regulations that were to be published on February 14, 2005. No input was taken, but 
the limited number of participants were allowed to ask Secretary England some ' 
questions. I asked Secretary England if he would characterize the employee 
organizations as having had any meaningful participation in the "development" of 
this new system and he replied, "No." He admitted that there had been working 
groups that did not include any representation from any employee organization 
(referred to by the Unions as "secret groups) and that they had developed the 
regulations. No employee representative had ever been given any opportunity to 
participate or comment on any stage of the development of the regulations with the 
working groups who actually developed the new system prior to the developed 
system being published in the Federal Register on February 14, 2005. 

1 6. Meetings among OPM, DoD, and the Unions were resumed in March 2005, after 
publication of the NSPS proposed regulations by DoD. 

17. As AFGE's General Counsel, I was also lead on the AFGE's "meet and confer team" 
involving the Department of Homeland Security (DHS) new performance 
management, pay, appeals, and labor relations regulations developed with OPM 
under the authority of the Homeland Security Act (HSA). The HSA does not have 
any provision comparable to the specific meet and confer process set out in § 9902 
(m) for developing and implementing a labor relation system. The HSA also provides 
for a total waiver of Ch. 71 . At DHS, discussions over a new labor relations system 
were part of one single 3 0-day meet and confer process that included pay, 
performance management, and employee appeals. Because there was no provision 
analogous to § 9902(m) in the HSA, unlike our objections in the instant case, the 
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Unions did not object to the meet and confer process for DHS's regulations taking 
place after the proposed regulations were issued and being combined wkh fo Mother 

three human resnnr^ am,o to 1U1 U1C uiner 



18. 



three human resource areas 



sz M A ?n confer pro r ss began in May ° f 2o ° 5 and ended ° n ° r abom 

June 2, 2005 At the first meeting, the Unions asked the DoD Deputy under Secretary 

ZuZ^t thet ' AbdI (Wh ° Wa A ChaMng ^ meeting) ' Whether DoDa^oSl 
would provide he Umons, as required by law, a separate 30-day period to collaborate 

specifically on labor relations, either without reference to the proposed regXions or 

even working from the regulations. Mr. Abell stated that there would be onl one 3 £ 

SSn^r^T ' ?r 1S ' ™ Perf0rmanCe — gement, and labo 
relations. The Unions advised Mr. Abell that the Unions did not waive their legal 

objections to DoD's interpretation of § 9902(m)'s requirements. Mr. Abell safd The 
2 £££ ^ ^ Uni ° nS ^ n0t Waiving "» of their ri ^t S by continuing 



1 9. When the parties began to discuss labor relations, the Unions presented packages of 

fn^™ 7I ^or relations procesLbTnof 

inconsistent with the express requirements of Ch. 71. Two areas for discussion which 
were inconsistent from Ch. 71 involved "national level bargaining" ( 9902(g)) ^ 

orovS tha n'n ^"fT (§ "° 2(m)(b)) becaUSe Con ^ ^icafy 
provided hat DoD could only depart from Ch. 71 as "specified" (§ 9902(d)) and onlv 

specifically provided the two areas listed above. y 

20. On May 9, 2005, the Unions asked Deputy Under Secretary Abell for feedback on 
their labor relations proposals in order to begin to make progress in the meet and 
confer collaboration process. Mr. Abell stated that it served little purpose to dTscuss 

Ch. 71 because the proposed regulations represented the Administration's position on 

oom r tfind ' U 1S -^ ard ° n % for US ' ° r * ^ me ' t0 UnderStand if "^ 
room .to find some middle ground" due to "the fairly rigid position and 

Administration has taken on this so far. .." After Mr. Abell's comments, discussions 
on labor relations progressed no further during the 30-day period. mscussions 

2 1 . After a brief meeting with Acting Deputy Secretary England and Acting OPM 

Director Blair on June 16, 2005, Mr. England ultimately advised the UnionsThat DoD 

It^TT^l ^ he 7 hanging anyPOrti ° n ° f itS P r °P° sed ™« -an„°as 
a result ot the Union objections, proposals or concerns. 



4 
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LMR pmgran, " "'^ betWeC " * e U ° ions ^ DoD/OPM on the DoD 



I d-xlare under pe nalty o(periay , ha , ^ foregoing fe ^ ^ ^ ^^ ^ 



.'^ 



Mark D. Roth 

AFGE Genera] Counsel 



1~^£ 
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©FPfee °^™OndER SECRETARY OF DEFENSE 

4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301 -4000 



PERSONNEL AND 1 6 JAN 2004 

READINESS 

Mr. John Gage 
National President 

SESSSJS"*" of Goveimnent Employees 

Washington, DC 20001 
Dear Mr. Gage: 

to ensare collaboradon S^o^e^ ' 01 *«"** *» <■**• procedures 
new labor relations system. ^esenlaaves concerning the establishment of a 

«o n^SZZ^VgSZS? ° f DefeDSe - ta la ** "to- 
rn, excited at this opportunity. " labor-management relations, and we 

January^ SX"™^ "~» "* * <» «—* 
Civilian Iteonnel Manage^s^?,^^ 601 * <f «» P^ a. the 
Direcdons to CMS are i^^SSS^i**^ V *» U »- 
dtacnss the overall process thai we wiiTeTo iX^, T^ 6 f ° r ^ "***'* » <° 
relations system. e win use to collaborate on the design of the new labor- 

20, 2004. «. mfladon may £^X2E££2S* '^ 



Exhibit A 
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We look forward to working with you on the exciting changes that lie ahead for 
the Department of Defense and its employees. If you have any questions, please feel free 
to contact Mr. Timothy Curry at (703) 696-1450. 

Sincerely, 



AM- 

f Bradley Buiin 
Director 
NSPS Program Implementation Office 

Enclosure: 
As stated 
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DIRECTIONS TO CIVILIAN PERSONNEL MANAGEMENT 

SERVICE (CPMS) 



CPMS is located at 1400 Key Boulevard, between Oak and Nash 
Streets, in Rosslyn, Virginia; two blocks from the Rosslyn METRO Station. 
Specifically, exit the subway station by taking the steep escalator up to the 
street level. At the top of the escalator you want to exit to your right out 
through the turnstiles. You will immediately see another escalator (much 
shorter). Take this escalator up. At the top, turn left and then take some 
stairs up to the Skywalk. Follow the walkway, which goes over Ft. Myer 
Dr. and Nash St. You will pass a church on your right just before you cross 
Nash. At the church, go up the stairs (not down). Straight ahead you will 
see two glass doors. This is the CPMS building, 1400 Key Blvd. Go 
through these doors and follow the hallway along to the marble lobby. The 
elevators will be on your left. You are on Level B. Take the elevator up to 
Level A. When you exit the elevator, follow the signs directing you to the 
Texas and California Conference Rooms. At the doorway, ring the buzzer if 
someone is not there to provide access. Once inside this secure doorway, the 
California Room is the first room on your right. Enter through this doorway. 

Detailed directions to FAS from, METRO, airports, major arteries and 
popular locations are provided at the following website: 
h!t p://www.cpms.osd.mil/fas/benefits/dtrectionsA)e dir.htm , as well as a list 

of nearby hotels and restaurants. 

If you cannot access the website above or require any assistance 
locating CPMS, please contact Ms Shannon W. Schmidt at commercial 
(703) 696-630 1 , extension 462. 
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■: : "W:tSP^ System 

! |l ^^>M><M^ Labor Relations System Options 

Introduction 

■"anagnnettt reMoa. „*«, &, uoj, rfS^^ 1 " 8 "* "»"««« new labor 



Purpose ~ " " ~ ' — " 

o'D^tbecoa^oSI^^ 

wd MM. opto* M well « Sn^SS^J^ D ^ rtma,t 
exctaaive representatives prior to dWHnTa^W 1 ^ V™** <V «» various 

.later d* fc 1^ tto0 S»SSS m ^ W ^^ taI,,Dvidel ' , 
Next Step* 



NSPS Labor Relation* Outline 
c , ... „ Fetaary 6,2004 

Exhibit B 
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